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Title  17 — Commodity  and  Securities 
Exchanges 

CHAPTER  I— COMMODITY  FUTURES 
TRADING  COMMISSION 

PART  11— RULES  RELATING  TO 
•  INVESTIGATIONS 

Adoption 

The  Commodity  Futures  Trading  Cmu- 
mission  has  adopted,  as  Part  11  of  Title 
17  of  the  Code  of  Federal  Regulations, 
a  series  of  rules  relating  to  investigations. 
These  rules,  which  will  apply  to  members 
of  the  public  who  are  involved  in  Com¬ 
mission  investigations  and  members  of 
the  C(»nmission  staCF  conducting  the  in¬ 
vestigations,  po-tain  to  investigations  to 
determine  whether  any  person  has  vio¬ 
lated,  is  violating  or  is  about  to  violate 
the  Commodity  Exchange  Act,  as 
amended,  7  n.S.C.  1,  et  seq.,  or  rules, 
regulations  or  orders  sidopted  thereunder. 
Tliey  do  not  apply  to  other  types  of 
investigations  which  the  Commission 
may  conduct — for  example,  a  guasi- 
l^islative  investigation  in  anticipation 
of  the  promulgation  of  rule  pr(q>osals. 

SxniMART  OF  THE  RULES’  PROVISIONS 

An  investigation  will  normally  be  in¬ 
itiated  when  information  comes  to  the 
attention  of  the  Commission  or  its  staff 
which  indicates  that  violations  of  the 
Act  may  have  occurred  or  may  be  occur¬ 
ring.  llie  purpose  at  the  investigation 
will  be  to  discover  what  the  facts  are  so 
that  the  C<xnmission  may  determine 
whether  it  is  necessary  or  appropriate  to 
institute  administrative  proceedings,  in¬ 
stitute  action  in  a  United  States  District 
Court,  or  take  other  preventive,  remedial 
or  punitive  action.  The  investigation  is 
non-adversary  in  nature  and  the  pro¬ 
cedures  established  in  the  rules  reflect 
this. 

Following  §  11.1,  which  describes  the 
scope  and  applicability  of  the  rules, 
1 11.2  sets  forth  the  authority  of  the 
Director  of  the  Divisicm  of  Enforcement 
and  Commission  employees  imder  his 
supervision  to  conduct  investigations 
which  the  Director  deems  appropriate. 
Following  the  investigation,  he  may  re¬ 
port  the  results  to  the  Commission  and 
recomm^d  that  it  take  any  action  he 
believes  warranted.  The  authority  of  the 
Director  of  the  Division  of  Trading  and 
Markets,  smd  of  the  Chief  Economist  and 
Director  of  the  Division  of  Economics 
and  Education  to  conduct  investigations 
consistent  with  these  rules  is  also  ex¬ 
pressly  noted. 

Section  11.2  also  sets  forth  several 
ways  in  which  the  staff  may  obtain  evi¬ 
dence  in  the  course  of  an  Investigation: 
(1)  It  may  rely  on  voluntary  statements 
and  submissions;  (2)  it  may  utilize  the 
inspection  powers  granted  to  the  C<Hn- 
mission  with  respect  to  boards  of  trade 
and  Industry  professionals  imder  sections 
4g,  4L  4n,  5(b)  and  5a  of  the  Act  (7 
UJB.C.  6g,  6n,  7(b)  and  7a.  and  (3) 
when  speclflcally  authorized  by  the  Com¬ 
mission  with  respect  to  a  particular  in- 
vesUgaticm,  members  of  the  Commis¬ 
sion  (H*  its  staff  may  issue  subpoenas  to 
compd  testimony  or  the  production  of 
records. 


To  protect  the  interests  of  persons 
whose  activities  are  being  investigated 
frcnn  possible  adverse  implications  prior 
to  full  development  of  the  facts,  and  to 
protect  the  investigatory  process  against 
possible  obstruction,  confldentiality  pro¬ 
visions  have  been  established  in  S  11.3. 
All  investigative  proceedings  and  all  in¬ 
formation  and  records  obtained  during 
an  investigation  will  be  non-public,  un¬ 
less  otherwise  provided.  Likewise,  al¬ 
though  not  expressly  set  forth  in  the 
rule,  it  will  be  the  usual  policy  of  the 
Commission,  subject  to  exceptions  in  the 
Commission’s  discretion,  not  to  announce 
publicly  or  a<^owledge  the  existence 
of  an  investigation  prior  to  its  conclu¬ 
sion.  These  limitations  shall  not,  of 
course,  be  applicable  to  disclosures  which 
are  made  to  third  parties  during  the 
course  of  an  investigation  with  a  view 
to  obtaining  further  Information  con¬ 
cerning  the  matter  under  investigation. 

Otherwise,  as  §  11.3  indicates,  infor¬ 
mation  concerning  an  investigation  may 
be  made  public  in  several  situations. 
First,  the  Commission  may  order  it  to 
be  made  public.  Generally,  this  would 
be  done  only  under  unusual  circum¬ 
stances  where  the  disclosure  is  found  to 
be  in  the  public  interest.  In  other  situa¬ 
tions  the  Commission  may  authorize  dis¬ 
closure.  For  exsunple,  the  Commission 
staff  may  write  a  warning  letter  in  lieu 
of  formal  enforcement  action  which  may 
contain  facts  disclosed  in  the  course  of 
the  investigation.  The  information  or 
documents  may  also  be  made  a  matter 
of  public  record  during  the  course  of  any 
formal  adjudicatory  proceeding  or  court 
acticm  authorized  by  the  Commission  or 
in  other  litigation  to  which  the  Commis¬ 
sion  may  be  a  party.  Finally,  disclosure 
may  be  made  imder  the  Freedom  of  In¬ 
formation  Act.  5  U.S.C.  552. 

Reference  is  made  in  §  11.3  to  a  pro¬ 
cedure  (17  CFR  145.9)  whereby  a  person 
may  petition  the  Commission  for  con- 
fldential  treatment  of  information  for 
purposes  of  the  Freedom  of  Information 
Act;  when  appropriate  under  law.  the 
Commission  will  assert  that  the  infor¬ 
mation  is  exempt  frimi  disclosure  under 
the  Freedinn  of  Information  Act  in  the 
event  a  request  for  access  to  the  infor¬ 
mation  is  received  under  that  Act.  How¬ 
ever,  a  request  for  confldentiality  for 
purposes  of  the  Freedmn  of  Information 
Act  will  have  no  effect  to  prevent  dis¬ 
closure  for  law  enforcement  purposes  or 
when  disclosure  is  otherwise  found  im¬ 
propriate  in  the  public  interest  and 
effected  as  permitted  by  law. 

The  Commission  encourages  volun¬ 
tary  cocmeratlon  in  its  investigations 
where  this  will  not  result  in  delay  or 
other  prejudice  to  the  public  interest. 
However,  pursuant  to  §  11.4(a),  the 
C<xnmission  may  itself  issue  subpoenas 
or  authorize  its  members  or  members  of 
its  staff  to  issue  subpoenas  to  compel  the 
testimony  of  witnesses  or  require  the 
production  of  documents,  and  the  Com¬ 
mission  or  its  staff  may  resort  to  all  other 
compulsory  processes  authorized  by  law 
in  any  matter  under  Investigation  by  the 
Commission.  Section  11.4(b)  provides 
that  any  order  of  the  Commission  that 


authorizes  the  use  of  subpoenas  by  the 
staff  members  shall  cite  the  authority  for 
the  investigation,  delineate  its  scope  and 
name  the  persons  whom  the  Commission 
has  authorized  to  use  subpoenas  or  other 
compulsory  process. 

'Methods  of  serving  subpoenas,  as  set 
forth  in  S  11.4(c).  are  intended  to  pro¬ 
vide  actual  notice  and  therefore  include 
bc^  hand  delivery  and  mailing  of  the 
subpoena  to  appropriate  places  for  per¬ 
sons,  both  natural  and  otherwise.  Wit¬ 
ness  fees  and  mileage  are  set  at  the  same 
rate  as  those  paid  to  witnesses  in  the 
courts  of  the  United  States.  Section 
11.4(d). 

At  the  discretion  of  the  person  con¬ 
ducting  the  investigation,  a  record  may 
be  made  of  testimony  taken  during  Com¬ 
mission  investigations  and  the  testimony 
of  a  witness  may  be  taken  under  oath. 
Section  11.5  provides,  however,  that 
transcripts  of  testimony  may  be  recorded 
only  by  an  official  reporter  or  other  per¬ 
son  authorized  either  by  the  Commission 
or  by  a  member  of  its  staff  conducting 
the  investigation.  A  witness  is  prohibited 
from  engaging  a  reporter  for  his  own 
purposes. 

Criminal  penalties  are  established 
under  law  for  false  statements  made  or 
false  information  submitted  during  the 
course  of  Commlssicm  investigations. 
Section  11.0(b)  points  out  to  persons 
who  may  be  involved  in  Commission  in¬ 
vestigations  that  it  is  perjury  for  a  per¬ 
son  to  mak6  false  statements  under  oath, 
in  violation  of  18  U.S.C.  1621.  Even  where 
no  oath  is  taken,  however,  persons  deal¬ 
ing  with  the  Commission  are  subject  to 
18  U.S.C.  1001,  which  states: 

Whoever,  In  any  matter  within  the  juris¬ 
diction  of  any  department  or  agency  of  the 
United*  States  knowingly  and  willfully  falsi¬ 
fies,  conceals  or  covers  up  by  any  trick, 
scheme,  or  device  a  material  fact  or  makes 
any  false,  fictitious  or  fraudulent  statements 
or  representations,  or  makes  or  uses  any  false 
writing  or  document  knowing  the  same  to 
contain  any  false,  fictitious  or  fraudulent 
statement  or  entry,  shall  be  fined  not  more 
than  $10,000  or  Imprisoned  not  more  than 
five  yean,  or  both. 

Section  11.7  sets  forth  various  rights 
accorded  to  witnesses  during  Commission 
investigations.  Where  a  person  has  been 
subpoenaed  to  appear  and  give  testimony 
or  to  produce  documents,  he  and  his  at¬ 
torney  have  an  unqualified  right  to  in¬ 
spect  the  CcHnmission’s  order  under 
which  the  subpoena  was  issued.  He  may 
also  be  furnished  with  a  copy  of  the 
order  if  this  would  be  consistent  with 
the  privacy  of  persons  involved  in  the 
Investigation  and  with  the  unimpeded 
conduct  of  the  investigation.  Srotion 
11.7(a) .  Any  person  has  a  right  to  retain 
or  obtain  a  copy  of  any  data  he  is  com¬ 
pelled  to  submit  during  an  investigation. 
He  is  also  entitled  to  inspect  the  official 
transcript  of  his  testimony,  and,  imless 
there  is  good  cause  for  denying  him  a 
copy,  to  acquire  a  copy  at  the  transcript 
upon  payment  of  appropriate  fees.  Sec¬ 
tion  11.7(b).  Good  cause  for  denial 
might,  for  example,  involve  a  situation 
where  the  staff  of  the  Commission  be¬ 
lieves  that  the  witness  might  give  access 
to  the  transcript  to  third  parties  to  en- 
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able  them  to  tailor  their  subsequent 
testimony  to  that  of  the  witness. 

Every  person  who  apt>ears  before  the 
Commission  or  its  staff  for  the  purpose 
of  giving  testimony  or  offering  other  evi¬ 
dence,  whether  voluntarily  or  imder  com¬ 
pulsion,  may  be  accompanied,  repre¬ 
sented  and  advised  by  counsel.  An 
attorney  may  accompany  the  witness  to 
any  investigatory  preceding  and  may 
advise  his  client  before,  during,  and  after 
the  testimony.  In  addition,  cpunsel  may 
request,  at  the  conclusion  of  the  testi¬ 
mony,  that  his  client  be  allowed  to  clarify 
any  incomplete  or  ambiguous  evidence, 
either  orally  at  that  point  or  subse¬ 
quently  in  writing.  Requests  of  this  na¬ 
ture  will  generally  be  honored  if  they 
are  reasonable  and  place  no  undue  bur¬ 
den  on  the  conduct  of  the  investigation. 
For  the  purpose  of  protecting  his  client’s 
interests  with  respect  to  that  examina¬ 
tion,  counsel  may  take  summary  notes 
during  the  examination. 

A  witness  may  be  represented  by  any 
attorney  admitt^  to  practice  before  the 
highest  court  of  any  state  or  territory 
or  the  District  of  Columbia  unless  (1) 
that  attorney  has  been  suspended  or  dis¬ 
barred  from  appearance  or  practice  be¬ 
fore  the  Commission  imder  provisions  of 
Part  14  of  this  Title;  ‘  (2)  the  Commis¬ 
sion  has  excluded  the  attorney  from 
further  participation  in  this  proceeding 
because  of  his  dilatory,  obstructionist  or 
contiunacious  conduct,  as  authorized  in 
fS  11.7(c)  (2) :  (3)  the  attorney  repre¬ 
sented  an  earlier  witness  and  the  person 
conducting  the  investigation  has  invoked 
the  sequestration  provision  of  S  11.8(b). 

Every  witness  offering  evidence  in  an 
investigation  may  exercise  his  right  un¬ 
der  the  Fifth  Amendment  of  the  Consti¬ 
tution  to  refuse  to  give  information  on 
the  basis  that  it  may  tend  to  incriminate 
him.  Section  11.7(d).  At  the  time  these 
rules  are  being  promulgated,  the  Com¬ 
mission  does  not  have  authority  to  grant 
immunity  to  witnesses.  A  bill  is  presently 
r>ending  in  Congress  to  grant  to  the  C(Hn- 
mission  the  same  authority  as  other 
agencies  now  have  to  grant  immunity  to 
witnesses,  in  certain  circumstances,  if 
approved  by  the  Attorney  General.  On 
the  assumption  that  that  provision  will 
be  enacted,  the  Commission’s  rules  fur¬ 
ther  provide  that  the  Commission  may 
seek  from  the  Attorney  General  of  the 
Unitea  States  his  approval  for  the  Com¬ 
mission  to  issue  an  order  requiring  the 
witness  to  testify  or  produce  the  evidence 
withheld.  If  such  an  order  is  issued  in 
accordance  with  law,  the  witness  will  not 
thereafter  be  entitled  to  refuse  to  comply 
with  the  order  on  the  basis  of  his  right 
against  self -incrimination,  but  the  testi¬ 
mony  or  information  compelled  imder 
the  order  will  not  be  available  to  be  used 
against  the  witness  in  any  criminal  case, 
except  with  respect  to  charges  of  perjury, 
false  statements  or  non-compliance  with 
the  order. 


^The  Commission  intends  in  the  near  fu¬ 
ture  to  promulgate  rules  with  respect  to 
appearance  and  practice  of  attorneys  and 
others  before  the  Commission.  They  will  com¬ 
prise  Part  14  of  Title  17  of  the  Code  of 
Federal  Regulations. 


Because  of  the  non-adversary  nature 
of  the  Commission  investigations,  there 
is  no  right  of  confrontation  or  cross-ex¬ 
amination  by  those  who  believe  they  may 
be*lmplicated  by  a  witness  who  appears 
during  the  investigation.  While  this  is 
not  explicitly  stated  in  the  rule,  it  is  in¬ 
herent  in  the  confidentiality  provisions 
of  §  11.3,  heretofore  described. 

Section  11.8(a)  provides  that  no  wit¬ 
ness  will  be  permitted  to  be  present  dur¬ 
ing  the  examination  of  any  other  witness 
unless  specifically  allowed  to  be  present 
by  the  person  conducting  the  investiga¬ 
tion.  In  most  cases  such  permission  would 
be  denied.  Section  11.8(b)  provides  for 
the  sequestration  of  counsel  where  an  at¬ 
torney  has  previously  appeared  in  the 
preceding  with  another  witness.  The 
sequestration  provision  will  be  invoked 
only  where  a  reasonable  basis  exists  to 
believe  that  multiple  representation  may 
obstruct  or  impede  the  investigation.  The 
impediment  may  be  a  result  either  of  ac¬ 
tion  of  counsel  representing  more  than 
one  witness  or  of  action  of  one  or  more 
witnesses  that  an  attorney  represents 
(aided  or  abetted  as  a  consequence  of 
multiple  representation) ,  or  may  occur  in 
any  other  manner.  Counsel  will  generally 
be  advised  of  the  reason  for  his  having 
been  sequestered,  but  not  to  an  extent 
that  might  jeopardize  the  investigation. 

Part  11  is  added  to  read  as  follows; 

Sec. 

11.1  Scope  and  appllcabUity  of  rules. 

11.2  Authority  to  conduct  investigations. 

11.3  Confidentiality  of  investigations. 

11.4  Subpoenas. 

11.6  Transcripts. 

11.6  Oath;  false  statements. 

11.7  Rights  of  witnesses. 

1 1 .8  Sequestration . 

AuTHoaiTT;  7  U.S.C.  4a(J),  9,  12,  12a(6). 

§  11.1  Scope  and  applicability  of  rules. 

The  rules  of  this  part  apply  to  In¬ 
vestigatory  proceedings  conducted  by  the 
Cixnmission  or  its  staff  pursuant  to  sec¬ 
tions  6(b)  and  8  of  the  Commodity  Ex¬ 
change  Act,  as  amended,  7  U.S.C.  9  and 
12  (Supp.  IV,  1974) ,  to  determine  whether 
there  have  been  violations  of  that  Act,  or 
the  rules,  regulations  or  orders  adopted 
thereunder,  or  whether  an  application 
for  designation  or  registration  under  the 
Act  should  be  denied.  Except  as  other¬ 
wise  specified  herein,  the  rules  will  apply 
to  the  conduct  of  an  investigation 
whether  or  not  the  Commission  has  iiu- 
thorized  the  use  of  subpoenas  in  the 
particular  matter  to  compel  the  produc¬ 
tion  of  evidence. 

§  11.2  Authority  to  conduct  investiga¬ 
tions. 

The  Director  of  the  Division  of  En¬ 
forcement  and  members  of  the  Commis¬ 
sion  staff  acting  pursuant  to  his  author¬ 
ity  and  under  his  direction  may  conduct 
such  investigations  as  he  deems  appropri¬ 
ate  to  determine  whether  any  persons 
have  violated,  are  violating,  or  are  about 
to  violate  provisions  of  the  Ccmimodity 
Exchange  Act,  as  amended,  or  the  rules, 
regulations  or  orders  adopted  by  the 
Commission  pursuant  to  that  Act  or 
whether  an  applicant  for  registration  or 
designation  meets  the  requisite  statutory 


criteria.  For  this  purpose,  the  Director 
may  obtain  evidence  through  voluntary 
statements  and  submissions,  through  ex¬ 
ercise  of  inspeetkm  powers  over  boards 
of  trade,  reporting  traders,  and  persons 
required  by  law  to  register  with  the  Com¬ 
mission,  or,  when  authorized  by  order  of 
the  Commission,  through  the'  issuance  of 
subpoenas.  The  Director  shall  report  to 
the  C(xnmission  the  results  of  his  in¬ 
vestigations  and  recommend  to  the  Ccxn- 
misslon  such  enforcement  action  as  he 
deems  appropriate.  In  particular  matters 
the  Director  of  the  Division  of  Trading 
and  Markets  and  the  Chief  Economist 
and  Director  of  the  Division  of  Economics 
and  Education,  and  members  of  their 
staffs  acting  within  the  scope  of  their  re¬ 
spective  responsibilities,  are  also  author¬ 
ized  to  investigate,  report  and  recom¬ 
mend  to  the  Cemunission  in  accordance 
with  these  rules. 

§  11.3  Confidentiality  of  investigations. 

All  information  and  documents  ob¬ 
tained  during  the  course  of  an  investi¬ 
gation,  whether  or  not  obtained  pursuant 
to  subpoena,  and  all  investigative  pro¬ 
ceedings  shall  be  treated  as  non-public 
by  the  Commission  and  its  staff  except 
to  the  extent  that  (a)  the  Commission 
directs  or  authorizes  the  public  dis¬ 
closure  of  the  investigation;  (b)  the 
information  or  documents  are  made  a 
matter  of  public  record  during  the 
course  of  an  adjudicatory  proceed¬ 
ing;  or  (c)  disclosure  is  required  by  the 
Freedom  of  Information  Act,  5  UB.C. 
552,  and  the  rules  adopted  by  the  Com¬ 
mission  thereunder,  17  CFR  Part  145. 
Procedures  by  which  persons  submit¬ 
ting  information  to  the  Commission  dur¬ 
ing  the  course  of  an  investigation  may 
specifically  seek  confidential  treatment 
of  information  for  purposes  of  Freedom 
of  Information  Act  disclosure  are  set 
forth  in  17  CFR  145.9.  A  request  for  con¬ 
fidential  treatment  of  Information  for 
purposes  of  the  Freedom  of  Information 
Act  shall  not,  however,  prevent  disclosure 
for  law  enforcement  purposes  or  when 
disclosure  is  otherwise  found  appropriate 
in  the  public  interest  and  permit^  by 
law. 

§  11.4  Subpoenas. 

(a)  .Issuance  of  subpoenas.  The  Com¬ 
mission  or  any  member  of  the  Commis¬ 
sion  or  of  its  staff  who,  by  order  of  the 
CcMnmission,  has  been  authorized  to  is¬ 
sue  subpoenas  in  the  course  of  a  parti¬ 
cular  investigation  may  issue  a  sub¬ 
poena  directing  the  person  named 
therein  to  appear  before  a  designated 
person  at  a  specified  time  and  place  to 
testify  or  to  produce  documentary  evi¬ 
dence.  or  both,  relating  to  any  matter 
under  investigation. 

(b)  Authorization  to  issue  subpoenas. 
An  order  of  the  Commission  authorizing 
one  or  more  members  of  the  Commission 
or  of  its  staff  to  issue  subpoenas  in  the 
course  of  a  particular  investigation  shall 
include; 

(1)  A  general  description  of  the  scope 
of  the  investigation; 

(2)  Hie  authority  under  which  the  in¬ 
vestigation  is  being  c(Hiducted;  and 


FEDERAL  REGISTER,  VOL  41,  NO.  139 — MONDAY,  JULY  19,  1976 


29800 


RULES  AND  REGULATIONS 


(3)  A  designati(Hi  of  the  members  of 
the.  Commission  or  of  its  staff  authorized 
by  the  Commission  to  issue  subpoenas. 

(c)  Service.  Service  of  subpoenas  is¬ 
sued  for  investigative  pm-poses  shall  be 
effected  In  the  following  manner: 

(1)  Service  upon  a  natural  person. 
Delivery  of  a  copy  of  a  subpoena  to  a 
natural  person  may  be  effected  by  (i) 
handing  it  to  the  person;  (ii)  leaving  it  at 
his  ofBce  with  the  person  in  charge  there- 
jrf  or,  if  there  is  no  one  in  charge,  by 
leaving  it  in  a  conspicuous  place  therein; 
(iii)  leaving  it  at  his  dwelling  place  or 
usual  place  of  abode  with  some  person  of 
suitable  age  and  discretion  then  residing 
therein;  (iv)  mailing  it  by  registered  or 
certified  mail  to  him  at  his  last  known 
address;  or  (v)  any  other  method  where¬ 
by  actual  notice  is  given  to  him. 

(2)  Service  upon  oth^  persons.  When 
the  person  to  be  served  is  not  a  natural 
person,  delivery  of  a  copy  of  the  sub¬ 
poena  may  be  effected  by  (i)  handing  it 
to  a  registered  agent  for  service,  or  to  any 
officer,  director,  or  agent  in  charge  of 
any  office  of  such  person;  (ii)  mailing  it 
by  registered  or  certified  mail  to  any 
such  representative  at  his  last  known  ad¬ 
dress;  or  (iii)  any  other  method  whereby 
actual  notice  is  given  to  any  such  repre¬ 
sentative. 

(d)  Witness  fees  and  mileage.  "Witnesses 
appearing  pursuant  to  subpoena  shall  be 
paid  the  same  fees  and  mileage  that  are 
paid  to  witnesses  in  the  courts  of  the 
United  States. 

§  11.5  Transcripts. 

Transcripts  of  testimony  taken  in  the 
course  of  an  investigative  proceeding 
shall  be  recorded  solely  by  an  official  re¬ 
porter  or  other  person  or  by  other  means 
authorized  by  the  Commission  or  by  a 
member  of  the  Commission  or  its  staff 
conducting  the  investigation  for  the 
Commissk)n. 

§  11.6  Oath;  false  statements. 

(a)  Oath.  At  the  discretion  of  the 
member  of  the  Commission  or  staff  mem¬ 
ber  conducting  the  investigation,  testi¬ 
mony  of  a  witness  may  be  taken  under 
oath. 

(b)  Penalties  for  false  statements  and 
other  false  information.  Any  person 
making  false  statements  under  oath 
during  the  course  of  a  Commission  in¬ 
vestigation  is  subject  to  the  criminal 
penalties  for  perjury  in  18  UJS.C.  1621. 
Any  person  who  knowingly  and  willfully 
makes  false  or  fraudulent  statements, 
whether  imder  oath  or  otherwise,  or 
who  falsifies,  conceals  or  covers  up  a  ma¬ 
terial  fact,  or  submits  any  false  writing 
or  document,  knowing  it  to  contain 
false,  fictitious  or  fraudulent  informa¬ 
tion,  is  subject  to  the  criminal  penalties 
set  forth  in  18  UJ3.C.  1001. 

§  11.7  Righto  of  witnesses. 

(a)  Orders  authorizing  issuance  of  sub¬ 
poenas.  Any  person  upon  whom  a  sub¬ 
poena  has  b^n  served  compelling  him 
to  furnish  documentary  evidence  or  tes¬ 
timony  in  an  investigation  shall,  upon 
his  request,  be  permitted  to  examine  a 
copy  of  the  Commission’s  order  pimsuant 
to  whidi  the  subpoena  has  been  Issued. 


However,  a  copy  of  the  order  shall  not  be 
furnished  for  his  retention  except  with 
the  express  approval  of  the  Director  of 
the  Division  t>f  Enforcement;  his  ap¬ 
proval  shall  not  be  given  unless  it  has 
been  shown  to  the  satisfaction  of  the 
Division  Director  by  the  person  seeking 
to  retain  a  copy  that  his  retention  of  a 
copy  would  be  consistent  both  with  the 
protection  of  privacy  of  persons  involved 
in  the  investigation  and  with  the  unim¬ 
peded  conduct  of  the  investigation. 

(b)  Copies  of  testimony  or  data.  A  per¬ 
son  compelled  to  submit  data  or  evidence 
in  the  coiurse  of  an  investigatory  pro¬ 
ceeding  shall  be  entitled  to  retain  or, 
upon  payment  of  appropriate  fees  as  set 
forth  in  the  Schedule  of  Pees  for  records 
services,  17  CFR  145b,  procure  a  copy  or 
transcript  thereof,  except  that  the  wit¬ 
ness  may  for  good  cause  be  limited  to  in¬ 
spection  of  the  official  transcript  of  his 
t^timony. 

(c)  Right  to  Counsel.  A  person  com¬ 
pelled  to  appear,  or  who  appears  in  per¬ 
son  by  request  or  permission  of  the  Com¬ 
mission  or  its  staff  during  an  investiga¬ 
tion,  may  be  accompanied,  represented, 
and  advised  by  counsel.  Subject  to  the 
provisions  of  S  11.8(b)  of  this  Part,  he 
may  be  represented  by  any  attomey-at- 
liw  who  is  admitted  to  practice  before 
the  highest  court  in  any  State  or  terri¬ 
tory  or  the  District  of  Columbia,  who  has 
not  been  suspended  or  disbarred  from 
appearance  and  practice  before  the  Com¬ 
mission  in  accordance  with  the  provi¬ 
sions  of  Part  14  of  this  Title,  and  who 
has  not  been  excluded  from  further  par¬ 
ticipation  in  the  particular  investigatory 
proceeding  for  good  cause  established  in 
accordance  with  paragraph  (c)  (2)  of 
this  section. 

(1)  The  right  to  be  accompanied,  rep¬ 
resented  and  advised  by  counsel  sh^ 
mean  the  right  of  a  person  testifying  to 
have  an  attorney  present  with  him  dur¬ 
ing  any  aspect  of  an  Investigative  pro¬ 
ceeding  and  to  have  this  attorney  advise 
his  client  before,  during  and  after  the 
conclusion  of  such  examination.  At  the 
conclusion  of  the  examination,  counsel 
may  request  the  person  presiding  to  per¬ 
mit  the  witness  to  clarify  any  of  his  an¬ 
swers  which  may  need  clarification  in  or¬ 
der  that  his  answers  not  be  left  equiv¬ 
ocal  or  Incomplete  on  the  record.  Por 
his  use  in  protecting  the  interests  of  his 
client  with  respect  to  that  examination 
counsel  may  make  summary  notes  diu:- 
ing  the  examination. 

(2)  With  due  regard  for  the  rights  of  a 
witness,  the  Commission  may  for  good 
cause  exclude  a  particular  attorney  from 
further  participation  in  any  investiga¬ 
tion  in  which  the  Commission  has  found 
the  attorney  to  have  engaged  in  dilatory, 
obstructionist  or  contumacious  conduct. 
The  person  conducting  an  investigation 
may  report  to  the  Commission  Instances 
of  apparently  dilatory,  obstructionist  or 
contumacious  conduct  on  the  part  of  an 
attorney.  After  due  notice  to  the  attor¬ 
ney,  the  Commission  may  take  such  ac¬ 
tion  as  the  circumstances  warrant  based 
upon  a  writtm  transcript  evidencing  the 
conduct  of  the  attorney  in  that  investi¬ 
gation  or  such  other  or  additional  writ¬ 


ten  or  oral  presentation  as  the  Commis¬ 
sion  may  permit  or  direct. 

(d)  Self -Incrimination:  Immunity. 
(1)  Self -Incrimination.  Except  as  pro¬ 
vided  in  paragraph  (d)  (2)  of  this  section, 
a  witness  testifying  or  otherwise  giving 
Information  in  an  investigation  may  re¬ 
fuse  to  answer  questions  on  the  basis  of 
the  right  against  self-incrimination 
granted  by  the  Fifth  Amendment  of  the 
Constitution  of  the  United  States. 

(2)  Immunity.*  If  the  Commission  be¬ 
lieves  that  the  testimony  or  other  infor¬ 
mation  sought  to  be  obtained  from  any 
individual  may  be  necessary  to  the  pub¬ 
lic  interest  and  that  individual  has  re¬ 
fused  or  is  likely  to  refuse  to  testify  or 
provide  other  information  on  the  basis 
of  his  privilege  against  s^-incrimina- 
tion,  the  Commission,  with  the  approval 
of  the  Attorney  General,  may  i^e  an 
order  requiring  the  individual  to  give 
testimony  or  provide  other  information 
which  he  previously  refused  to  give  on 
the  basis  of  self'-incrlmination.  When¬ 
ever  a  witness  refuses,  on  the  basis  of  his 
privilege  against  self-incrimination,  to 
testify  or  provide  other  information  in 
an  investigation  under  this  Part,  and  the 
person  presiding  over  the  investigation 
communicates  to  the  witness  an  order 
issued  by  the  Commission  requiring  tiw 
witness  to  give  testimony  or  provide  other 
information,  the  witness  may  not  refuse 
to  comply  with  the  order  on  the  basis 
of  his  privilege  against  self -incrimina¬ 
tion  ;  but  no  testimony  or  other  informa¬ 
tion  compelled  under  the  order  (or  any 
information  directly  or  indirectly  de¬ 
rived  from  such  testimony  or  other  in¬ 
formation)  may  be  used  against  the 
witness  in  any  criminal  case,  except  a 
prosecutlcHi  for  perjury,  giving  a  false 
statement,  or  otherwise  failing  to  comply 
with  the  order. 

§  11.8  Sequestration. 

(a)  Sequestration  of  witnesses.  All  wit¬ 
nesses  and  potential  witnesses  shall  be 
sequestered  and  prohibited  from  being 
present  during  the  examination  of  any 
other  witness  unless  otherwise  permitted 
in  the  discretion  of  the  person  conduct¬ 
ing  the  investigation. 

(b)  Sequestration  of  counsel.  When  a 
reasonable  basis  exists  to  believe  that  an 
investigation  may  be  obstructed  or  im¬ 
peded,  directly  or  Indirectly,  by  an  at¬ 
torney’s  representation  oi  more  than  one 
witness  during  the  course  of  an  investi¬ 
gation,  the  member  of  the  Cmnmlsslon 
or  of  the  Commission’s  staff  conducting 
the  investigation  may  prohibit  that  at¬ 
torney  from  being  present  during  the 
testimony  of  any  witness  other  than  the 
witness  in  whose  behsdf  counsel  first  ap¬ 
peared  in  the  Investigatory  proceeding. 
To  the  extent  practicable,  consistent 
with  the  integrity  of  the  investigation. 


*Thi8  subsection  shall  be  effective  on  and 
after  such  date  as  section  6001  of  Title  18  of 
the  United  States  Code  has  been  amended  to 
Include  the  Commodity  Futures  Trading 
Commission  among  those  agenclee  which 
may,  with  the  approval  of  the  Attorney  Oen- 
eral,  grant  Immunity  to  wltneesee  to  the 
extent  and  In  the  manner  prescribed  In  18 
U.S.C.  6001,  et  seq. 
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the  attorney  will  be  advised  of  the  rea¬ 
sons  for  his  having  been  sequestered. 

The  foregoing  rules  shall  be  effective 
immediately,  except  S  11.7(d)  (2)  which 
shall  be  effective  upon  subsequent  notice 
published  in  the  Federal  Register.  The 
Commission  finds  that  the  foregoing  ac¬ 
tion  relates  solely  to  agency  practice  and 
procedure  and  that  the  public  procedures 
and  publication  prior  to  the  effective  date 


RULES  AND  REGULATIONS 

of  the  rules,  in  accordance  with  the  Ad¬ 
ministrative  Procedure  Act,  as  codified, 
5  U.S.C.  553,  are  not  required.  However, 
the  Commission  encourages  Interested 
persons  to  submit  written  comments, 
suggestions,  or  objections.  Materials  sub¬ 
mitted  will  be  evaluated  and  considered 
with  a  view  to  amendment  in  appropriate 
cases.  Comments  should  be  directed  to 
the  Commodity  Futures  Trading  Com- 
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mission.  Attn:  CCU,  2033  K  Street,  N.W., 
Washington,  D.C.  20581. 

Issued  in  Washington,  D.C.,  on  July  13, 
1976.. 

By  the  Commission. 

William  T.  Baoley, 
Chairman.  Commodity  Futures 
Trading  Commission. 
|PR  Doc.76-20727  Piled  7-16-76;8:45  am] 
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